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German Tax and Legal News

Lower tax court rules on “direct shareholding” requirement in
PSD

 Lower tax court broadens application of PSD in a taxpayer-favorable decision

 In a decision dated 13 September 2017, the lower tax court of Cologne clarified the
definition of a “direct shareholding” requirement under the EU parent-subsidiary directive
(PSD) and its implementation into German tax law (section 43b Income Tax Code (ITC)) to
qualify for the 0% withholding tax rate on dividends. The tax court held that the
interposition of an asset-managing partnership between the German company paying the
dividend and its foreign corporate shareholder does not affect the direct shareholding
requirement and, therefore, the 0% withholding tax should be applicable. This is the first
time a tax court has ruled on what has been a long-standing dispute between taxpayers and
the German tax administration.

The case involved a Dutch Coop that held approximately 33% of a German asset-managing
partnership in the legal form of a GbR (Gesellschaft buergerlichen Rechts or civil law
partnership). The GbR held 100% of the shares in a German stock corporation (AG or
Aktiengesellschaft). The AG distributed a dividend and withheld tax at the German domestic
rate of 26.375%. The Dutch Coop then filed a refund application for the full exemption
under the PSD and Germany’s ITC. The federal tax office rejected the claim and granted a
refund based on the 15% withholding tax rate provided under the Germany-Netherlands
tax treaty.

To qualify for a 0% withholding tax under the PSD and Germany’s implementation of the
directive, a qualifying dividend recipient must hold directly at least 10% of the German
distributing company. A 10% direct shareholding also is required to qualify for a reduced 5%
withholding tax under article 10 (2) lit. a of the Germany-Netherlands treaty; however, no
direct participation is required to qualify for the 15% rate under the treaty.

The German tax authorities took the position that if the GbR is treated as a mere asset-
managing partnership and is disregarded for tax purposes, its existence from a civil law
perspective must be taken into account, and the GbR cannot be disregarded for purposes of
the application of the dividend withholding tax refund claim. Section 39 (2) No. 2 of
Germany’s General Tax Code (AO), which provides for a pro rata allocation of assets of a
partnership to the partners for tax purposes, cannot be applied for purposes of the PSD.

The tax court of Cologne disagreed with the tax authorities. In its decision, the court
emphasized the transparent nature of an asset-managing partnership and applied section
39 (2) No. 2 AO, and concluded that civil law principles do not have to be applied for
purposes of the “direct shareholding” requirement in the PSD and section 43b ITC. The tax
court highlighted the fact that section 39 (2) No. 2 AO, as a specific tax provision, has priority
over civil law principles. The tax court also dismissed the tax authorities’ argument that its
interpretation of the direct shareholding requirement is necessary to prevent abuse. The
court referred to the German anti-treaty shopping rule in section 50d (3) ITC as a specific
anti-abuse rule addressing dividend withholding tax, and concluded that the anti-treaty
shopping rule is sufficient for these purposes. In addition, the court was not convinced that
the interposition of an asset-managing partnership could qualify as an abusive structure in
any circumstances.

The question of when a direct shareholding exists is relevant both for purposes of the
application of the PSD and a number of Germany’s tax treaties (e.g. the reduced 5% or 0%
withholding tax under the Germany-US treaty). The German tax authorities traditionally
have adopted a strict interpretation of the concept and denied a reduced withholding tax or
an exemption in many cases, so the tax court’s ruling, which (at least temporarily) resolves a
long-standing dispute with the tax authorities and expands the scope of a direct
shareholding will be a welcome relief for taxpayers.

The tax authorities have appealed the lower tax court’s decision to the federal tax court



(case reference I R 77/17).
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